On the basis of a few initial judgments, the literature has identified an emerging vulnerable groups approach under Article 14 ECHR. This article enquires into how this trend has played out in subsequent case law. It provides an analysis that is firmly anchored in the full body of the European Court of Human Rights' jurisprudence under Article 14, and asks whether the emerging vulnerable groups approach is innovative when assessed against that background. The article concludes that, while group vulnerability under Article 14 continues to have the function of facilitating stricter review and a more substantive approach in the case at hand, this may seem more novel than it actually is, since the traditional 'suspect' discrimination grounds approach could be described in exactly the same terms. Instead, the article argues that the novelty involved rather seems to be the potential of vulnerability to function as a tool for identifying and elaborating the instances when variations in approach may be appropriate even within the same discrimination ground. Finally, it exhibits how classic approaches are still being applied by the Court where vulnerability could be raised, and how the Grand Chamber of the Court still seems extremely cautious in adopting vulnerability as an analytic lens.
INTRODUCTION
Article 14 of the European Convention on Human Rights (ECHR, the Convention) has traditionally been perceived as a relatively weak equality guarantee, as a kind of a Cinderella provision that has not been given an opportunity to shine. Scholars have, however, noted that recent developments in the case law of the European Court of Human Rights (ECtHR, the Court) have given it more bite: that Cinderella has emerged from the shadows and arrived at the ball. 1 Key milestones in the development towards a more robust equality guarantee include, firstly, the first effective application of indirect discrimination analysis in D.H. and Others v Czech Republic of 2007, which concerned segregation in the education of Roma children. 2 Indirect discrimination analysis was, however, slow to catch on outside this particular context, but it has recently been followed up in the context of immigration law in Biao v Denmark of 2016. 3 Secondly, following up on Thlimmenos v Greece of 2000, the Court in Guberina v Croatia of 2016 and Çam v Turkey of 2016 established that a requirement of reasonable accommodation is part of the non-discrimination guarantee in Article 14. The 2016 cases concerned non-accommodation for the housing situation of a disabled child's family and a disabled child that was denied a place at a music academy for lack of facilities. 4 Thirdly, the Court has found that Article 14 has been violated when rights or entitlements, which States voluntarily grant to one group (i.e. not as a result of an obligation under any other Convention provision), have not been extended to other similarly situated groups. This implies a positive obligation to fulfil rights under Article 14, since the State in question must act to extend a certain beneficial treatment to new groups (although it has to be admitted that the State could also meet the Article 14 requirement by denying everyone the beneficial treatment). This occurred for example in E.B. v France of 2008, where since France had granted the right to adopt to single persons, this also had to apply to a single lesbian person, and in Konstantin Markin v Russia of 2012, where the Article 14 violation arose from the fact that parental leave allowances were only available to mothers and not 1. Rory O'Connell, 'Cinderella comes to the Ball: Art. 14 and the right to non-discrimination ' (2009) 2016. The precursor to this development can be identified in the approach taken in Thlimmenos v Greece (n 2) § 44, which requires that individual differences are treated differently. This is similar, but not identical, to the approach developed for indirect discrimination analysis in D.H. and Others v Czech Republic (n 2) § 175, which emphasises how 'a general policy or measure that has disproportionately prejudicial effects on a particular group may be considered discriminatory notwithstanding that it is not specifically aimed at that group' .
to fathers. 5 Fourthly, and finally, the positive obligation to protect victims of violations can also be found in the 'procedural aspect' of Article 14, introduced in Nachova and Others v Bulgaria of 2007, whereby States are required to investigate the motives behind violent events that that have overtones of racial hatred, 6 religious hatred, 7 or homophobia. 8 Similarly, as established in Opuz v Turkey of 2009, in cases of domestic violence, the Court has interpreted Article 14 as entailing an obligation to protect. This entails that States must exhibit due diligence in terms of investigating and prosecuting violations, and, if needed, to follow up on protective measures. 9 As will be explained in more detail in section 3 infra, the vulnerability of applicants has been referred to by the Court in many of these judgments, although this does not seem to apply to the case law implying positive obligations to fulfil rights. Also, all these developments have correctly been referred to as moving the Court's jurisprudence in the direction of substantive equality. 10 There may, of course, be a number of factors that influence legal developments like these. Theoretical developments within a range of disciplines, increased awareness of the plight of disadvantaged groups, and cross-fertilisation from other legal regimes are clearly among the key influencing factors. In ECHR case law, however, this mostly seems to boil down to an increased attention to the discrimination grounds, which in turn reflects an increased awareness of the lived realities behind them-an awareness of how some differences in status actually make a big difference in people's lives, while other differences do not. As already mentioned, the Court increasingly seems to be approaching this issue 5 through the lens of vulnerability, also. This article will focus on this latest development, and enquire whether the tendency to employ vulnerability reasoning signals something new, or is simply old wine in new bottles.
CLASSIC ANALYTIC APPROACHES UNDER ARTICLE 14
To set the stage and place recent developments in context, it is necessary to give an overview of the key elements of classic approaches under Article 14 ECHR. This facilitates the assessment made in section 4 of whether increased references to vulnerability under Article 14 indicate an innovative shift in the Court's approach, or a continuation of classic doctrine. It is well known that Article 14 is an accessory right that applies only in conjunction with other Convention rights. Further, as the express list of discrimination grounds gives examples and refers to 'other status' , it has been the traditional understanding that Article 14 can include any and all discrimination grounds. This may be part of the reason why, as compared with EU non-discrimination law, which operates with reference to a limited list of discrimination grounds, it has taken so long for the Court to acknowledge and apply the concept of indirect discrimination. Under the Convention, the perceived injustice could always be addressed directly by reference to the express reason for different treatment (educational aptitude as in D.H. and Others, or 28 years of citizenship as in Biao) instead of indirectly by reference to the groups most disadvantaged by the rule or practice in question (Roma children, or persons of minority ethnic origin). 11 Therefore, while the open approach to discrimination grounds allows the Court to tackle grounds not mentioned, such as sexual orientation and disability, it probably also delayed for a long time development in the direction of identifying and reacting to apparently neutral rules and practices that disadvantage persons belonging to marginalised groups.
In a number of cases against the United Kingdom from 2010 and 2011, the classic open model approach was challenged, and the Court was invited to conclude that the protection of Article 14 only reached a limited number of discrimination grounds, namely those that relate to inherent personal characteristics or deeply held convictions or beliefs. 12 For a while the case law was unclear as to whether the Court was actually responding to this challenge by narrowing down the scope of Article 14. 13 16 Given this open-ended nature of Article 14, the Court clearly needs some analytic tools to manage it. When positive obligations of due diligence are at stake, the analytic approach is quite straightforward and focuses simply on whether the national authorities have in fact acted to investigate, prosecute or protect the applicants. Otherwise, however, the analytic approach under Article 14 is a rather complex structure, which was recently summed up by the Grand Chamber in Biao. The first important point to note is that there has never been a requirement of intent to discriminate under the Convention, so this issue is never addressed in the Court's analytic approach. Second, there is a certain division of the burden of proof as the applicant must establish that there has been a difference in treatment, that it is based on a certain discrimination ground ('causation'), and possibly also persuade the Court that he/she is in a similar situation to some other person/group that receives a more favourable treatment ('comparability'). Once these elements have been established, the burden of persuasion falls on the respondent state, which will have to show that the relevant treatment was justified. 17 Third, and related to this justification more specifically, the Court's analytic test stipulates that '[a] difference in treatment is discriminatory if it has no objective and reasonable justification, that is if it does not pursue a legitimate aim or if there is not a reasonable relationship of proportionality between the means employed and the aim sought to be achieved.' 18 Finally, when performing this objective and reasonable justification test, the Court gives the respondent state 'a certain margin of appreciation'. 19 Notably, the State can argue that 'differences in otherwise similar situations justify a difference in treatment' . 20 This, again, points towards comparability, which can thus be the burden of either of the two parties. The omnipresence of comparability clearly speaks to the fact that the Aristotelian equality maxim that likes shall be treated alike and differences differently is a key conceptual element of non-discrimination. Conceptually, therefore, the Court is already in the business of deciding who is entitled to what treatment when it addresses the question of comparability.
These analytic elements, however, play out differently in relation to different discrimination grounds, and it is necessary to have a clear picture of how this functions in practice 14 before it is possible to assess whether vulnerability has something new to offer into the analytic process. Importantly in this context, the discrimination grounds can be conceptualised as running along a spectrum. For discrimination grounds at the 'top end' , which relate to certain inherent personal characteristics or deeply held convictions or beliefs (identities), comparability seems taken as a given and it is therefore the burden of the respondent State to convince the Court that differences in otherwise similar situations justify different treatment. The State's margin of appreciation is also narrower, and findings of violations are more common. From here, however, there is a sliding scale of increasingly lenient review all the way down to the 'bottom end', which consists of discrimination grounds that are not (or only very loosely) related to personal status. Here, the burden of persuasion for comparability rests with the applicant, and the lack thereof often provides the reason why the Court finds no violation. In addition, in case this burden is met, the relevant state generally enjoys a wide margin of appreciation when arguing objective and reasonable justification. 21 The discrimination grounds at the 'top end' are often referred to as 'suspect' discrimination grounds. They have been identified in the literature with reference to how the Court has developed specific analytic standards for them, and the list of such grounds comprises discrimination based on gender/sex, ethnic origin/race, sexual orientation, disability, religion, nationality and birth out of wedlock. 22 The Court has, thus, referred to the express test that very weighty or particularly convincing reasons are needed to justify different treatment, or stated that the margin of appreciation is considerably reduced in cases of this kind. In the context of racial discrimination, it has even stated that 'no difference in treatment which is based exclusively or to a decisive extent on a person's ethnic origin is capable of being objectively justified in a contemporary democratic society built on the principles of pluralism and respect for different cultures' . 23 All the suspect discrimination grounds, further, can relate to groups of persons that have historically been marginalised or disadvantaged in some sense.
It is interesting to note in this context that the key milestones in the development towards a more robust substantive equality guarantee (indirect discrimination, reasonable accommodation, positive obligations to fulfil rights and positive obligations of due diligence) are judgments concerning five of the seven suspect discrimination grounds-namely gender/sex, ethnic origin/race, sexual orientation, disability and religion-but not the suspect grounds of birth out of wedlock or nationality. 24 This points to the fact that there is also a certain variety within the group of suspect grounds in how strict the Court is in its review. 21 . For a more detailed overview of the Court's approaches in this respect, see Arnardóttir (n 10) 649-652 and 654-658, with references to case law. 22. Ibid, 649-650, with references to case law. O'Connell (n 1) 224 highlights all the same discrimination grounds, except disability, but Fredman (n 1) 6 only highlights the discrimination grounds of ethnic origin, gender, sexual orientation and disability. Thus, although the Court is consistently strict in cases where discrimination based on birth out of wedlock is raised, 25 the discrimination ground of nationality provides a somewhat different picture. In Gaygusuz v Turkey of 1996, the Court indeed reasoned that different treatment based on nationality required 'very weighty reasons' to be justifiable. 26 It has since referred to this judgment to reiterate that nationality is a suspect discrimination ground, most recently in the Biao judgment, where the Court simply stated that different treatment based on nationality could only be allowed on the basis of 'compelling or very weighty reasons' . 27 At the same time, however, it should be noted that the Court has mostly restricted its Article 14 case law on nationality to the situation where, like in Gaygusuz, legally resident aliens are denied social security benefits, which is a practice that hardly exists in Europe anymore, while still allowing various other different treatment based on nationality. 28 Indeed, as the Court stated in Ponomaryovi v Ukraine of 2011:
The Court starts by observing that a State may have legitimate reasons for curtailing the use of resource-hungry public services -such as welfare programmes, public benefits and health care -by short-term and illegal immigrants, who, as a rule, do not contribute to their funding. It may also, in certain circumstances, justifiably differentiate between different categories of aliens residing in its territory. For instance, the preferential treatment of nationals of member States of the European Union […] may be said to be based on an objective and reasonable justification, because the Union forms a special legal order, which has, moreover, established its own citizenship. 29 The discrimination ground of religion actually also stands somewhat apart within the group of suspect discrimination grounds. In Vojnity v Hungary of 2013, the Court indeed referred to the importance of freedom of religion and stated that the 'very weighty reasons' test applied to different treatment based on religion. 30 The case concerned access rights to the applicant's son after divorce, and follows a long line of judgments on custody and access disputes where the Court has applied a strict standard of review and stated that distinctions based on religion are 'not acceptable' under the Convention. 31 of 2010, the Court also equated violence with overtones of religious hatred to that involving racial hatred, in the sense that treating such 'violence and brutality on an equal footing with cases that have no such overtones would be turning a blind eye to the specific nature of acts that are particularly destructive of fundamental rights' . 32 This approach is, perhaps, not surprising when taking into account how the discrimination grounds of ethnic origin and religion are closely intertwined. 33 At the same time, however, the Court has given States a wide margin when discrimination is raised in connection with the role of religion in education and public life, like in Lautsi and Others v Italy of 2011, where Article 14 was invoked but the Court did not find it necessary to review the discrimination claim, and in S.A.S. v France of 2014, where the Court found that the ban on wearing the full-face veil in public had an objective and reasonable justification under Article 14. 34 Finally, it may be mentioned that despite the Court's approach that 'particularly convincing and weighty reasons' are required to justify a difference in treatment based on sexual orientation, 35 the Court still maintains its position that the Convention does not require equal treatment in terms of access to marriage. 36
VULNERABILITY UNDER ARTICLE 14: THE STATE OF PLAY
It has been pointed out in the literature that the Court has traditionally not provided much explanation of the reasons why it has developed specific analytic tests indicating strict review for certain discrimination grounds, except for simply referring to the common ground that exists under international and domestic legal developments. Apart from that the Court has not elaborated, although it has added some limited comment on certain discrimination grounds or situations, such as mentioning that racial discrimination is particularly invidious, that hate crimes are particularly destructive of fundamental rights, and that there is a need to foster the integration of disabled persons in society. 37 Recently, however, the Court seems to be beginning to develop a 'vulnerable groups' approach under Article 14, which casts a clearer light on variations in the strictness of its review and the reasons behind them. 38 The present section will take a closer look and give a full descriptive account of all the Article 14 judgments that refer to vulnerability or stereotypes in 32. Milanovic v Serbia (n 7) § 97. The Court found a violation of Article 14 in conjunction with Article 3. In the context of the Court's finding of an independent violation of positive obligations to protect under Article 3, it also reasoned that the applicant 'was a member of a vulnerable religious minority' ( § 89 The reason for this approach, which questions certain classifications per se, is that such groups were historically subject to prejudice with lasting consequences, resulting in their social exclusion. Such prejudice may entail legislative stereotyping which prohibits the individualised evaluation of their capacities and needs. 45 The Court, thus, tied together the classic suspect grounds approach and the vulnerable groups approach, emphasising a social-contextual understanding of group membership. This line of reasoning was, then, imported verbatim back into Article 14 case law in Kiyutin v Russia of 2011, which concerned discrimination against persons with HIV-positive status.
The Kiyutin judgment, however, expressly listed sex, race or ethnicity, sexual orientation, and disability as discrimination grounds potentially related to vulnerable groups, thus adding the discrimination ground of disability to the list as originally set out in Alajos Kiss. 46 Also, when applying the vulnerable groups approach to the facts of the case, the Court focused on the 'widespread stigma and exclusion' experienced by people living with HIV/AIDS. 47 The above judgments provide the clearest examples of the emergence of a vulnerable groups approach under Article 14, but a closer look at how vulnerability has played out in the case law under Article 14 renders the following bigger picture.
Discrimination Based on Gender/Sex
In the Chamber judgment of Opuz v Turkey of 2009, the Court referred to the vulnerability of women in south-east Turkey when applying Article 3 in a domestic violence case, but did not mention vulnerablity under Article 14. The Court nevertheless found a violation of both Articles. 48 In subsequent case law, however, the Court has extended the vulnerable groups approach to its reasoning under Article 14, but only when raised in conjunction with Article 3 in the context of the positive obligation of due diligence to protect victims of 44 Despite the abstract mention of gender as potentially constituting vulnerability in Kiyutin, the Court has only expressly applied vulnerability reasoning under Article 14 in cases concerning gender-based violence. When gender/sex discrimination is raised outside the context of gender-based violence, however, the Court has looked at social context through stereotypes instead of vulnerabilities. In fact, it seems that the Grand Chamber prefers this to the vulnerable groups approach. Thus, in Konstantin Markin v Russia of 2012, the Grand Chamber referred to the evolution of legislation in the member states towards granting parental leave allowances to men. 52 Significantly, and with reference also to the case law of the Court of Justice of the European Union, it emphasised how the different treatment of fathers with respect to parental leave allowances unjustifiably perpetuates the gender stereotypes of the female as the primary caretaker of children and the male as the breadwinner. 53 It added that gender stereotypes could not be used to justify the different treatment 'any more than similar stereotypes based on race, origin, colour or sexual orientation' , but made no mention of the vulnerability of men in this context. 54 Interestingly, however, the Court took a very different approach in the Grand Chamber judgment of Khamtokhu and Aksenchik v Russia of 2017, where a sentence of life imprisonment could not be passed on women (or persons under the age of 18 or over the age of 65). Here, the Court nodded towards its case law on how stereotypes cannot be relied on to justify different treatment, but nevertheless by 10 votes to seven found that this was not 49 . In such cases of positive obligations, the 'very weighty reasons' test for vulnerable groups is not applicable as such, since it is focused on justifications for restrictions on rights (i.e. justifications for different treatment). In asserting the positive obligation to protect the Court, therefore, takes a slightly different approach. 55 Despite the fact that both parties argued around the concept of vulnerability, the majority of the Court seems consciously to have avoided references to vulnerability in its reasoning. A large part of the dissenting judges noted, however, that the instruments referred to concerned only specific 'categories of women who are particularly vulnerable (pregnant women, breastfeeding women and mothers with young children)' 56 or temporary special measures aimed at achieving equality, which could not be referred to in order to justify a permanent separate sentencing regime for men and women. 57 Similarly, in its amicus brief the Equal Rights Trust urged the Court to find a violation and follow the case law where it had 'rejected arguments based on paternalism and perceptions that women were more "vulnerable" than men and in need of "protection"' . 58 The case highlights some of the difficulties raised by the concept of vulnerability, which are revisited in section 3.3 infra. Finally, the Chamber judgment in Carvalho Pinto de Sousa Morais v Portugal of 2017 also exhibits how the Court avoids relying on vulnerability outside the context of genderbased violence. Here, the Court found that Article 14 had been violated in conjunction with Article 8 when the relevant domestic court had referred to gender-based stereotypes about women's sexuality in order to lower the amount of damages awarded to the applicant in a medical negligence case. The judgment actually referred to Alajos Kiss with regard to the observation that stereotyping prohibits the individualised evaluation of the capacity and needs of the persons concerned, but omitted any reference to the vulnerable groups approach. 59 Again, then, the Court preferred reasoning from stereotypes in an individual case to the more general vulnerable groups approach in the context of gender/sex discrimination.
T.M. and C.M. v the Republic of Moldova

Discrimination Based on Ethnic Origin/Race
As regards ethnic origin/race, vulnerability was emphasised by the Grand Chamber in D.H. and Others of 2007 and Oršuš and Others v Croatia of 2010, which both concerned indirect discrimination and the disproportionate placement of Roma children in special schools or special classes. With reference to their 'turbulent history and constant uprooting' , the Court identified the Roma people as a 'disadvantaged and vulnerable minority' , and added that this 'means that some special consideration should be given to their needs and their different lifestyle both in the relevant regulatory framework and in reaching decisions in particular cases.' 60 A vulnerable groups approach has since been referred to in a number of Chamber judgments concerning the education of Roma children. 61 Vulnerability was, further, emphasised in a direct discrimination case in the Chamber judgment of Muños Diaz v Spain of 2009, which concerned survivors' pensions for spouses under Roma marriages, not officiated under Spanish law. 62 The Chamber judgment of Makhashevy v Russia of 2012, concerned the different question of whether 'racial prejudice was a causal factor' in police beating of Chechen detainees (raising the issue of the negative substantive obligation not to discriminate) and the lack of investigation into the incident (raising the issue of the positive obligation of due diligence). The Court found that there had been a violation of Article 3 taken together with Article 14, both in its substantive and procedural aspect. Interestingly, as regards the substantive violation, the Court referred to its established approach in Article 3 cases that 'persons in custody are in a vulnerable position' , but did not refer to the approach that ethnic origin may also generate vulnerability. 63 Subsequently, however, in Balázs v Hungary, a Chamber judgment from 2015, the Court referred to the vulnerability of Roma people when finding that the State had not discharged its positive obligation under Article 14 in conjunction with Article 3, to investigate the alleged racist motives behind a violent attack. 64 Interestingly in Biao of 2016, when finding that there had been indirect racial discrimination vis-à-vis persons of non-Danish ethnic origin, the Grand Chamber did not refer to vulnerability at all, and relied on the classic suspect discrimination grounds approach instead. 65 Within the discrimination ground of ethnic origin/race, therefore, the Court has only raised group vulnerability in relation to Roma people.
Discrimination Based on Disability
The third potentially vulnerable group mentioned in the Kiyutin judgment was defined by reference to 'mental faculties […] or disability' . 66 More specifically, the Court concluded that HIV-positive status created a disability, or a form thereof, and that HIV-positive persons were 'a vulnerable group with a history of prejudice and stigmatisation and that the State should be afforded only a narrow margin of appreciation in choosing measures that single out this group for differential treatment' . 67 Since this judgment, the Court has relied on similar reasoning in comparable cases. 68 In 2016, the Court also referred to 61 
Discrimination Based on LGBTI Status
In Kiyutin, the Court also stated that groups defined with reference to sexual orientation are potentially in a vulnerable position, and in direct discrimination cases originating both before and after this judgment, the Court has indeed referred to sexual orientation as an 'intimate and vulnerable sphere of an individual's private life' which calls for 'particularly weighty reasons' to justify different treatment. 70 In the Chamber judgment of Identoba and Others v Georgia of 2015, the Court also found a breach of the State's positive obligations of due diligence under Articles 3 and 11, both in conjunction with Article 14, as marchers for LGBT rights had not been protected against verbal and physical aggression. The Court referred to the history of public hostility towards LGBT persons in Georgia, and stated that they constituted a 'vulnerable community' . 71 In M.C. and A.C. v Romania of 2016, which also concerned the positive obligation to protect in the context of persons belonging to the LGBTI community, the Chamber took the approach that '[c]hildren and other vulnerable individuals, in particular, are entitled to effective protection' , and acknowledged that 'the LGBTI community in the respondent State finds itself in a precarious situation, being subject to negative attitudes' . 72 From these judgments, it seems safe to conclude that the whole LGBTI community (which, of course, is not only defined by reference to sexual orientation) would fall within the parameters of Article 14's concept of vulnerable groups. 73
Intersecting Discrimination Grounds
Finally, it should be highlighted how the Court often seems to adopt vulnerability as an argumentative tool in support of enhanced protection in complex situations where more than one factor points in the direction of particular disadvantage. This may take the form of intersectional situations where more than one identity marker intersects in a person to create unique burdens or protection needs. 74 This was visible already in the Grand Chamber judgments of D.H. and Others and Oršuš, where the Court reasoned that the Roma were a disadvantaged and vulnerable minority and added that '[t]he present case therefore warrants particular attention, especially as when the applications were lodged with the Court the applicants were minor children for whom the right to education was of paramount importance.' 75 Subsequently, the Court seems to be adopting the approach that applicants in intersectional situations may be 'particularly vulnerable' . This is visible in Çam, where the Court approached an intersectional situation from the perspective of the 'particular vulnerability' of children with disabilities, 76 and in B.S. v Spain of 2012 the Court applied vulnerability reasoning where race and gender intersected. Here, the applicant complained under Articles 3 and 14 of police harassment and brutality, and the lack of investigation into, inter alia, the racist and/or sexist motives behind it. The Court, when finding a violation of Article 14 in conjunction with Article 3 in its procedural aspect (i.e. regarding the positive obligation of due diligence) reasoned that 'the domestic courts failed to take account of the applicant's particular vulnerability inherent in her position as an African woman working as a prostitute' . 77 The particular disadvantage the Court seeks to address through vulnerability reasoning, however, is not only related to intersectional situations in the above sense. In other cases, where only one discrimination ground is at stake, 'particular vulnerability' may also be created by the social circumstances the applicant finds herself in. This is borne out by the case law on vulnerability in the context of domestic violence.
What Kind of Vulnerability?
With reference to the Alajos Kiss judgment, the Kiyutin judgment endeavoured to put forward a definition of the vulnerable groups approach under Article 14, and this definition clearly emphasises histories of prejudice that have resulted in social exclusion and negative stereotypes for persons belonging to such groups. The Court's concept of group vulnerability, thus, is not created by any essential or innate characteristic of the relevant individuals themselves, but through social structures. In Kiyutin, the Court, further, identified groups defined by reference to gender/sex, ethnic origin/race, sexual orientation and disability as potentially vulnerable in this sense. This definition of group vulnerability has been repeated verbatim in three Chamber judgments, 78 but it has never been taken up by the Grand Chamber. The Grand Chamber, in fact, has only relied on vulnerability as an argumentative tool in cases concerning the education of Roma children, which predate the Kiyutin judgment. As the preceding case law analysis has established, it is nevertheless possible to identify significantly increased references to vulnerability in various different forms in the Article 14 case law, and in most cases this is indeed accompanied by references to histories, prejudices, stereotypes, and/or the otherwise disadvantageous social situation of the relevant group. This, of course, reflects the same social-contextual understanding of vulnerability as the one elaborated in Kiyutin. The case law, thus, continues to confirm the conclusions reached on the basis of the very first judgments indicating the emergence of a vulnerable groups approach, namely that the Court's understanding of group vulnerability is relational/social-contextual. 79 It should be noted, however, that such a social-contextual understanding of vulnerability does not emerge when the Court applies the concept in relation to children. Here, the vision seems, rather, to be of vulnerability as an inherent or essential characteristic of the child. 80 The nascent vulnerable groups approach has also, from the beginning, been conceptualised by the Court as a development or elaboration of its suspect discrimination grounds approach. This is most clearly visible through the emphasis on specific discrimination grounds and the reduced margin of appreciation, which (except in cases of positive obligations, which are not analysed with reference to the objective and reasonable justification test) translates into the requirement that States must have 'very weighty reasons' to justify the disadvantageous treatment complained of. 81 As such, therefore, the vulnerable groups approach under Article 14 draws on specific identity markers that relate to membership in distinct groups of persons, instead of vulnerability being conceptualised as the universal human condition where everyone is potentially vulnerable depending on context. 82 From the case law analysis, it also stands out that the vulnerable groups approach under Article 14 is restricted in many ways. Firstly, it seems restricted to the four key discrimination grounds of gender/sex, ethnic origin/race, sexual orientation/LGBTI status, and disability, elevating those to an even higher standing than the suspect grounds of birth outside marriage, nationality and religion. This development is indeed the logical continuation of the Court's classic case law on the suspect discrimination grounds, as nationality and religion have not commanded strict review as consistently as the other suspect grounds. It confirms the well-known fact that the Court treats different discrimination grounds differently, and highlights that this applies even within the group of suspect discrimination grounds. Vulnerability analysis, however, may also be further restricted to the most disadvantaged sub-groups within the larger identity group. Thus, in the context of gender/sex discrimination, it has only been applied to victims of gender-based violence, and within the category of ethnic origin/racial discrimination, it has only been applied to people of Roma origin (and by the Grand Chamber only when children of Roma origin are concerned). This adds even more nuance to the classic suspect grounds approach, highlighting particularly clearly how the Court's analysis is social-contextual in that it does not only look at the relevant identity marker per se, but focuses instead on how the consequences of being associated with that identity marker 83 are shaped by history and other social forces that create and perpetuate disadvantage, and how the experiences of different individuals within the larger group may not all be the same. This confirms and accentuates yet another classic characteristic of Article 14 case law, which has always been somewhat sensitive to the different social contexts in which discrimination claims arise. 84
The Implications of the Court's Emerging Approach
Depending on the normative stance adopted, the fact that vulnerability is (still) restricted to only four discrimination grounds-and sometimes even only to certain sub-groups within these discrimination grounds-can either be seen as a good thing in terms of highlighting the most acute problems and facilitating appropriate legal responses, or as a bad thing, by excluding others from the enhanced protection that the emerging vulnerable groups approach seems to facilitate. In relation to this issue, it is noteworthy that outside the context of Article 14, the Court has taken a wider approach to vulnerability, reasoning from the vulnerability of individuals in various precarious situations without relying on membership in specific identity-based groups. 85 The text of Article 14 and settled non-dis- crimination doctrine, of course, solicit the group-based approach through their emphasis on discrimination grounds, but the possibility that the Court may extend a more individualised vulnerability reasoning to discrimination based on 'other status' cannot be excluded. Age, in particular, comes to mind here as the Court has repeatedly referred to the vulnerability of children in various contexts, 86 and has also referred to the vulnerability of elderly patients in care facilities. 87 Even though the discrimination ground of age has not been considered among the suspect discrimination grounds, 88 the Court seems likely to continue to address the vulnerability of children, and may possibly in future also reason from the situational vulnerability of some groups of elderly people. For example, in Khamtokhu and Aksenchik where the vulnerability of children and the elderly was raised in support of an exemption from life imprisonment, it seemed almost a non-issue for the Court to conclude that this raised no issue under Article 14 (although the Court chose not to reason from vulnerability in that instance). 89 The more likely future development, however, is that the vulnerable groups approach might be extended to more discrimination grounds or sub-groups within them. Here, the Court could also draw on its case law under different Convention Articles where group vulnerability has been emphasised. Under Article 3, the Court has, for example, reasoned that all asylum seekers are prima facie vulnerable, while some are more vulnerable than others. This has led to enhanced legal protection under the Convention for the most vulnerable of asylum seekers. 90 Another line of case law concerns religious groups. On a number of occasions, in situations where there is widespread prejudice and hostility towards minority religious groups, the Court has noted the vulnerable situation of their members. This has been a significant aspect of the Court's reasoning in finding violations of the substantive and/or procedural limb of Article 3, 91 and the Court has further noted the vulnerability of those belonging to minority groups in various other contexts. 92 In light of the fact that the Court has expressly extended the 'very weighty reasons' test under Article 14 to the discrimination grounds of religion and nationality, 93 it seems rather likely that minority groups within these two discrimination grounds may be added to the Article 14 vulnerable groups approach. 94 There are complications, nevertheless, involved in the development of vulnerability analysis under the Convention. 95 Extending the concept of vulnerability too far might water down its potential as a tool to facilitate enhanced protection for the most disadvantaged. At the same time, however, the narrower approach of focusing on specific identity groups under Article 14 also means that the case law is susceptible to a different kind of criticism. This is the criticism that generalisable vulnerability theory seeks to avoid, namely that the classification of a group as vulnerable can reinforce negative stereotypical images of the relevant groups and thus, in the end, reproduce disadvantage. 96 Even though the Court carefully steered away from the concept of vulnerability, this danger played out in Khamtokhu and Aksenchik, where the majority of the Court referred to the need to protect women, while dissenting judges and the Equal Rights Trust argued that this was a paternalistic approach entrenching stereotypical ideas about women. 97 Indeed, in many cases the vulnerability categorisation might not be welcome by the applicant herself, as exhibited by the Pretty v United Kingdom judgment where the applicant did not identify with those vulnerable individuals the ban against assisted suicide was intended to protect and claimed respect for her autonomy under Article 8. That case exhibits the additional danger that vulnerability reasoning may function as a limitation on the agency or rights of the persons involved. 98 This, however, is the perpetual condition of non-discrimination law, as it seems that each argumentative tool invented to facilitate analysis and enhanced protection (differ-ence, disadvantage, stigma, stereotypes, vulnerability) has the potential to boomerang and reproduce the problems it aims to solve. The Grand Chamber still seems cautious towards adopting a vulnerable groups approach in its reasoning, but when it has, it has clearly emphasised how such vulnerability is socially constructed. 99 Indeed, the contextualised approach thus indicated by the Grand Chamber might have been capable of averting the problems identified by the dissenting judges and the Equal Rights Trust in Khamtokhu and Aksenchik as, in the context of imprisonment, most women are not necessarily more vulnerable than most men. 100 
INNOVATION OR BUSINESS AS USUAL?
Across the Convention, the Court's application of the concept of vulnerability is diverse and multifaceted. It seems sometimes relational in character but sometimes essentialist; it sometimes focuses on group identities, but sometimes on otherwise precarious situations; and it sometimes enables a reaction to intersectional situations, while sometimes being used outside that context. Under Article 14, however, it seems distinctly geared towards groups that are defined by common identity markers and have historically been subject to prejudice and social disadvantage, and to have the function of facilitating stricter review and a more substantive approach to the case at hand. 101 This may seem more novel than it actually is, since the traditional suspect discrimination grounds approach, as explained in section 2 supra, could be described in exactly the same terms. 102 However, the case law analysed in section 3 supra also clearly exhibits that references to the vulnerability of applicants often function as a tool to single out the most disadvantaged sub-groups within the larger group defined by the relevant discrimination ground. This seems novel compared with the classic approach, although unexplained variations in strictness of review within discrimination grounds have occurred before in the case law. In the final analysis, therefore, the potential of vulnerability as a tool for identifying and elaborating the instances when such variation may be appropriate seems to be the key innovative element of vulnerability analysis.
As already mentioned, however, the Grand Chamber still seems to avoid taking a stance on this vulnerable groups approach emerging through different Chamber judgments.
Except in cases concerning the education of Roma children, it actually refrains from adopting vulnerability reasoning in its judgments. This is evidenced by the Biao judgment on indirect race discrimination, and the Khamtokhu and Aksenchik judgment on direct sex and age discrimination, where the majority of the Grand Chamber carefully steered away from vulnerability and relied only on the classic suspect grounds approach. 103 It should also be noted that, in most cases-even those that concern the four discrimination grounds identified in the Kiyutin jugdment, or those sub-groups thereof that the Court has previously concluded are vulnerable-the Court still does not refer to vulnerability at all. 104 For example, 16 out of the 24 judgments on Article 14 pronounced in 2016 concerned these four discrimination grounds (67 %), while only five judgments (31 %) thereof were adjudicated with reference to the vulnerability of the applicant. Similarly, nine out of the 14 judgments pronounced in the first eight months of 2017 concerned the same discrimination grounds (64 %), while only one judgment (11 %) thereof was adjudicated with reference to the vulnerability of the applicant. 105 In this context, however, it should be noted that the Court's reasoning often becomes more concise again in judgments subsequent to important and more elaborate ones. Thus, while the vulnerable groups approach is not always mentioned, or is mentioned without elaboration of the relational understanding informing it, the awareness of social context and vulnerability implied may still inform the judgment. 106 Using vulnerability as an argumentative tool is, nevertheless, clearly an emerging trend. The Court's approach when applying vulnerability in the context of Article 14 can perhaps most accurately be described as an 'identity plus' approach-an approach that is anchored in one or more group-defining identity markers (i.e. suspect discrimination grounds), but allows the Court to target the more complex and deeply embedded situations of disadvantage by looking towards social context. This has, in turn, allowed the Court to further substantiate its findings in parts of its more substantive case law involving indirect discrimination, reasonable accommodation and positive obligations of due diligence. The vulnerable groups approach, therefore, actually does something in a judgment, 107 and it is a distinct step in the direction of imbuing Article 14 with clearer normative content. 108 At the same time, however, the restricted approach to vulnerability under Article 14, focus-ing only on groups defined by certain identity markers, or sub-groups thereof, is simply the logical continuation of long lines of judgments where the Court has differentiated its approach vis-à-vis different discrimination grounds, or different sub-groups thereof depending on social context. The Court's references to group vulnerability thus reframe the issues, and give more information about the reasons behind the Court's approaches, but they have not introduced anything radical which could not have been achieved without them. 109 In conclusions, therefore, the Court's emerging vulnerable groups approach under Article 14 can be seen as a development that provides the Court with tools to bolster its reasoning, notably in the most substantive case law, while at the same time it mostly confirms elements of its classic approach. Indeed, the Court also continues to conduct its business as usual under the suspect discrimination grounds approach, which, as we see for example in Biao v Denmark, can render the same results. 110 Be that as it may, it is at least safe to conclude that the Court is gradually becoming more attentive to complex intersectional situations and social context. Therefore, while not embracing all the detail and subtlety of Crenshaw's intersectionality theory or Fineman's vulnerability theory, which both spring from a critique of classic approaches in non-discrimination law, 111 the Court, in its own way, has become more responsive to the plight of the most disadvantaged in European societies.
109. Interestingly, for example, Fredman (n 1) discusses some of the same case law and the move towards a more substantive approach without any reference to the role of vulnerability in the Court's reasoning under Article 14. 110. Biao v Denmark (n 3). 111. Crenshaw (n 74); Fineman (n 82). 
